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UNITED  STATES-CANADA  FREE-TRADE  AGREEMENT 
IMPLEMENTATION  ACT  OF  1988 


August  5,  1988. — Ordered  to  be  printed 


Mr.  Brooks,  from  the  Committee  on  Government  Operations, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  5090  which  on  July  26,  1988,  was  referred  jointly  to  the  Com- 
mittee on  Ways  and  Means,  the  Committee  on  Agriculture,  the  Committee  on 
Banking,  Finance  and  Urban  Affairs,  the  Committee  on  Energy  and  Commerce, 
the  Committee  on  Foreign  Affairs,  the  Committee  on  Government  Operations,  the 
Committee  on  Interior  and  Insular  Affairs,  and  the  Committee  on  the  Judiciary] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Government  Operations,  to  whom  was  re- 
ferred the  bill  (H.R.  5090)  to  implement  the  United  States-Canada 
Free-Trade  Agreement,  having  considered  the  same,  report  favor- 
ably thereon  without  amendment  and  recommend  that  the  bill  do 
pass. 

Committee  Action  and  Vote 

H.R.  5090  was  introduced  by  Congressman  Foley  (for  himself  and 
Mr.  Michel)  (by  request)  on  July  26,  1988,  and  subsequently  re- 
ferred jointly  to  the  Committees  on  Ways  and  Means;  Agriculture; 
Banking,  Finance,  and  Urban  Affairs;  Energy  and  Commerce;  For- 
eign Affairs;  Government  Operations;  Interior  and  Insular  Affairs; 
and  the  Judiciary.  The  Committee  on  Government  Operations  or- 
dered the  bill  reported  on  August  3,  1988,  by  a  recorded  vote  of  33 
to  1  with  a  quorum  present. 

Summary  and  Purpose 

The  purpose  of  H.R.  5090  is  to  approve  and  implement  the 
United  States-Canada  Free-Trade  Agreement  (FTA)  negotiated 
under  the  authority  of  section  102  of  the  Trade  Act  of  1974,  to 
strengthen  and  develop  economic  relations  between  the  United 
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States  and  Canada  for  their  mutual  benefit,  to  establish  a  free- 
trade  area  between  the  two  nations  through  the  reduction  and 
elimination  of  barriers  to  trade  in  goods  and  services  and  to  invest- 
ment, and  to  lay  the  foundation  for  further  cooperation  to  expand 
and  enhance  the  benefits  of  the  Agreement.  The  bill  was  jointly  re- 
ferred to  the  Committee  on  Government  Operations  by  the  Speaker 
for  consideration  of  those  provisions  falling  within  the  jurisdiction 
of  the  committee  relating  to  Government  procurement.  As  such,  the 
committee  considered  only  section  306  of  the  bill,  which  makes 
changes  to  U.S.  law  (the  Trade  Agreements  Act  of  1979)  necessary 
to  implement  chapter  13  of  the  FTA  dealing  with  Government  pro- 
curement. These  changes  will  give  the  President  authority  to  waive 
"Buy  American"  restrictions  for  Canadian  firms  bidding  on  certain 
Federal  contracts  that  exceed  $25,000  in  value. 

Discussion 
background 

Prior  to  1979,  trade  negotiations  under  the  General  Agreement 
on  Tariffs  and  Trade  [GATT],  the  foremost  multilateral  trade 
agreement,  had  focused  on  the  reduction  of  tariffs.  As  tariffs  were 
reduced  and  no  longer  represented  major  impediments  to  free 
trade,  the  need  to  eliminate  nontariff  barriers  to  trade  became 
more  evident.  One  major  problem  area  was  the  use  of  Government 
procurement  practices  that  discriminated  against  foreign  suppliers 
and  goods.  Recognizing  that  these  practices  were  creating  major 
barriers  to  free  trade,  a  major  objective  of  the  United  States  during 
the  Tokyo  Round  of  multilateral  trade  negotiations  (1973-79)  was 
to  establish  an  international  obligation  among  signatory  countries 
to  eliminate  discrimination  in  Government  procurement.  U.S.  ne- 
gotiators believed  that  by  opening  up  the  procurement  systems  of 
other  countries,  a  new  market  worth  tens  of  billions  of  dollars 
would  immediately  be  available  to  American  firms. 

In  1979,  the  United  States  and  18  other  countries,  including 
Canada,  signed  the  GATT  Government  Procurement  Code.  The 
code  establishes  open  procurement  procedures  (similar  to  those  con- 
tained in  the  U.S.  Government's  Federal  Acquisition  Regulation), 
which  require  that  covered  procurements  be  fully  publicized  and 
consistently  administered,  and  which  must  cover  all  aspects  of  the 
procurement  process.  The  code  currently  covers  purchases  of  sup- 
plies and  equipment  valued  at  $156,000  (1988  dollars)  or  more  made 
by  designated  central  government  agencies,  excluding  purchases  es- 
sential to  the  maintenance  of  national  security  and  safety. 

United  States-Canada  Free-Trade  Agreement 

As  part  of  the  negotiations  leading  to  the  United  States-Canada 
Free-Trade  Agreement  (FTA),  the  United  States  concentrated  on 
further  elimination  of  government  procurement-related  trade  re- 
strictions beyond  those  required  to  be  eliminated  by  the  GATT 
Government  Procurement  Code.  Chapter  Thirteen  of  the  FTA  sets 
out  the  results  of  those  negotiations.  Following  is  a  brief  descrip- 
tion of  that  Chapter. 


''Buy  American"  and  "Buy  Canadian"  restrictions  are  eliminated 
on  the  procurement  of  goods  by  U.S.  and  Canadian  entitles  covered 
by  the  GATT  Government  Procurement  Code  between  the  code 
threshold  (for  1988,  $156,000)  and  an  FTA  threshold  of  $25,000,  sub- 
ject to  the  same  exclusions  and  exceptions  as  those  covered  by  the 
code.  As  a  result,  the  FTA  expands  the  size  of  the  Canadian 
market  open  to  competition  by  U.S.  bidders  by  about  $500  million. 
It  also  establishes  a  framework  for  further  elimination  of  "buy  na- 
tional" requirements  which  inhibit  sales  by  U.S.  exporters  to 
Canada,  and  makes  procedural  improvements  to  facilitate  trade  in 
this  area  by  building  upon  the  GATT  Government  Procurement 
Code. 

In  addition,  the  Canadian  Government  is  required  to  establish 
bid  protest  procedures  similar  to  those  available  in  the  United 
States,  including  a  requirement  that  a  reviewing  authority  with  no 
substantial  interest  in  the  outcome  of  the  procurement  be  responsi- 
ble for  deciding  bid  challenges.  This  will  provide  United  States 
firms  a  mechanism  to  protest  any  covered  Canadian  Government 
procurement  which  is  believed  to  have  been  conducted  unfairly  and 
receive  timely  settlement  in  such  cases.  The  United  States  current- 
ly provides  for  effective  bid  challenge  procedures  but  Canada  does 
not. 

Further,  each  party  is  required  to  provide  transparency  in  its 
procurement  process.  This  includes  providing  public  notice  of  all 
the  criteria  the  agency  intends  to  use  in  evaluating  a  bid  and 
awarding  the  bid  based  on  those  criteria. 

Within  1  year  after  the  conclusion  of  the  current  multilateral  ne- 
gotiations on  the  GATT  Procurement  Code,  there  will  be  an  oppor- 
tunity to  improve  and  expand  coverage  of  this  chapter  by  further 
negotiations  with  Canada. 

H.R.5090 

Section  306  of  H.R.  5090  makes  changes  to  U.S.  law  necessary  to 
implement  the  agreements  set  out  in  chapter  13  of  the  FTA.  Specif- 
ically, the  language  amends  section  308(4)  of  the  Trade  Agreements 
Act  of  1979  to  give  the  President  authority  to  waive  "Buy  Ameri- 
can" restrictions  for  Canadian  firms  bidding  on  code-covered  pro- 
curements having  a  contract  value  exceeding  $25,000.  This  waiver 
authority  does  not  apply  to  other  restrictions  currently  in  place  in 
our  Federal  procurement  system,  such  as  those  provided  by  small 
business  and  minority  business  programs,  and  programs  for  prison 
and  blind-made  goods. 

Conclusion 

Earlier  this  year,  the  committee  adopted  the  "Buy  American  Act 
of  1988"  (title  VII  of  the  Omnibus  Trade  Bill),  which  was  aimed  at 
ensuring  that  U.S.  firms  receive  fair  and  equitable  treatment  when 
trying  to  sell  their  products  to  foreign  government  entities.  The 
government  procurement  provisions  of  the  United  States-Canada 
Free-Trade  Agreement  build  on  the  principles  of  that  act  and 
should  provide  United  States  firms  with  expanded  access  to  Cana- 
dian procurements.  In  addition,  the  provisions  requiring  Canada  to 
establish  an  independent  bid  protest  system,  similar  to  those  cur- 


rently  in  place  at  GAO  and  the  GSA  Board  of  Contract  Appeals  for 
U.S.  Federal  procurements  should  provide  United  States  companies 
the  opportunity  to  protest  Canadian  procurement  on  their  own  ini- 
tiative and  receive  timely  settlement  of  complaints.  The  committee 
urges  the  USTR  to  monitor  closely  Canada's  progress  in  imple- 
menting these  bid  protest  procedures. 

Section-by-Section  Analysis 

Section  306.  Lowered  Threshold  for  Government  Procurement  Under 
Trade  Agreements  Act  of  1979  in  the  Case  of  Certain  Canadian 
Products 

Section  306  of  H.R.  5090  implements  the  lower  government  pro- 
curement threshold  under  the  agreement  into  U.S.  law  by  amend- 
ing section  308(4)  of  the  Trade  Agreements  Act  of  1979  to  define 
the  term  "eligible  product"  for  purposes  of  the  President's  author- 
ity under  section  301  of  that  act  to  include  a  product  or  service  of 
Canada  having  a  contract  value  of  $25,000  or  more  that  would  oth- 
erwise be  covered  for  U.S.  procurement  under  the  GATT  Govern- 
ment Procurement  Code,  except  as  otherwise  agreed  by  the  United 
States  and  Canada  with  respect  to  future  coverage  of  that  code. 

Cost  Estimate  of  the  Congressional  Budget  Office 

The  cost  estimate  prepared  by  the  Congressional  Budget  Office 
under  section  308(a)  and  403  of  the  Congressional  Budget  Act  of 
1974  is  contained  in  the  following  letter  from  its  Director: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  August  3,  1988. 
Hon.  Jack  Brooks, 

Chairman,  Committee  on  Government  Operations,  House  of  Repre- 
sentatives, Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed H.R.  5090,  the  United  States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988.  The  attached  table  represents  the  esti- 
mated budget  impact  of  the  bill,  as  ordered  reported  by  the  House 
Committee  on  Government  Operations,  August  3,  1988. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contact  is  Douglas  Criscitello,  who  can 
be  reached  at  226-2850. 
Sincerely, 

James  L.  Blum, 

Acting  Director. 


ESTIMATED  COSTS  TO  THE  FEDERAL  GOVERNMENT  TO  IMPLEMENT  THE  UNITED  STATES-CANADA 

FREE-TRADE  AGREEMENT 

|H.R.  5090  as  ordered  reported  by  the  House  Committee  on  Government  Operations,  August  3,  1988-  by  fiscal  year,  in  millions  of  dollars] 


1989 


1990 


1991         1992 


1993 


NET  REVENUE  EFFECTS 


Estimated  revenues. 


DIRECT  SPENDING 


Commodity  Credit  Corporation: 

Estimated  budget  authority. 

Estimated  outlays 

Customs  user  fees: 

Estimated  budget  auttiority. 

Estimated  outlays 


Total  direct  spending: 

Estimated  budget  authority , 
Estimated  outlays 


AUTHORIZATIONS 
U.S.  Secretariat: 

Estimated  authorization  level 

Estimated  outlays 

Binational  panels  and  committees: 

Estimated  authorization  level  ^ 

Estimated  outlays 

Other  costs 

Estimated  authorization  level 

Estimated  outlays 


Total  authorizations: 

Estimated  authorization  level. 

Estimated  outlays 

Net  increase  in  the  deficit 


4 

4 

103 


198     -303     -421     -546 


2 

2 

2 

2 

2 

2 

2 

2 

224 

309 

427 

552 

>  Costs  of  about  $2  million  a  year  for  binational  panels  and  committees  would  be  expected  to  continue  in  years  after  1989,  but  the  bill  only 
authorizes  appropriations  for  fiscal  year  1989. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  in  part  1  of  the  report,  filed  by  the  Commit- 
tee on  Ways  and  Means. 


O 


